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Court of Appeals of the District of Columbia 

No. 5438. ! 

I 

j 

Thomas C. Restifo, Appellant, 

j 

vs. 

I 

Louis Hartig. 

| 

____ 

i 

a Supreme Court of the District of Columbia. 

At Law, 

No. 66322. ! 

| 

Louis Hartig, Plaintiff, 

i 

vs. 

Thomas C. Restifo, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thk following 
papers were filed and proceedings had, in the abOve-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Colhmbia. 

Filed May 26,1931. j 

i 

I 

At Law. 

i 

j 

No. 66322. | 

| 

Louis Hartig, Plaintiff, 

I 

vs. 

i 

_ i 

Thomas C. Restifo, Defendant. 
l—5438o 
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THOMAS C. RESTIFO VS. LOUIS HARTIG. 


In the Municipal Court of the District of Columbia. 

No. 323, Class A. 

Louis Hartig 


v. 

Thomas C. Restifo. 

Declaration. 

Filed November 16, 1921. 

The plaintiff, Louis Hartig, sues the defendant Thomas 
C. Restifo, who contracted by the name T. C. Restifo. 

For money payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant; 
and for work done and material provided by the plaintiff 
for the defendant at his request; and for money lent by 
the plaintiff to the defendant; and for money paid by the 
plaintiff for the defendant at his request; and for money 
received by the defendant for the use of the plaintiff; and 
for money found to be due from the defendant to the plain¬ 
tiff on accounts stated between them. And plaintiff claims 
$610.20; with interest on $510.00 at the rate of 7 per centum 
per annum from May 21, 1921; and with interest on $95.98 
at the rate of 6 per centum per annum from June 28, 1921; 
and with interest on $2.11 at the rate of 6 per centum per 
annum from July 21, 1921; and with interest on $2.11 at 
the rate of 6 per centum per annum from August 22, 1921; 
according to the Particulars of Demand hereto annexed, 
besides costs. 

(Signed) ANDREW WILSON, 

Attorney for Plaintiff. 

2 Particulars of Demand. 

Filed November 16, 1921. 

Thomas C. Restifo, by the name T. C. Restifo, to 

Louis Hartig, Dr. 

To indebtedness evidenced by three promissory notes, 
with protest fees on two of said notes, $610.20. 
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| 

With interest on $510.00 at the rate of 7 per icentum per 
annum from May 21,1921. j 

With interest on $95.98 at the rate of 6 per jcentum per 
annum from June 28, 1921. 

With interest on $2.11, protest fees, at the rate of 6 per 
centum per annum from July 21, 1921. 

With interest on $2.11, protest fees, at the rate of 6 per 
centum per annum from August 22, 1921. 

(Copies of said promissory notes attached ;hereto and 
made part hereof). 

1.79. 1 

$150.00. 

151.79. Washington, D. C., May! 21, 1921. 

July 21 after date I promise to pay to the order McClaren 
Tire and Rubber Co. One hundred and fifty and no 100 
Dollars at American Security & Trust Co., Central Branch, 
7th Street & Massachusetts Ave. N. W., for value received, 
with interest at 7 per cent per annum. 

53734. 92229. T. C. RESTlIFO, 

820 Michga. Av. N. E. 

July 21. N 2557. j 

3 (On back:) McClaren Tire & Rubber;Co. Louis 

Hartig, Jr. Louis Hartig, 1001 7 N. W.j 

Revenue Stamp, 4^. 

6.51. 

$360.00. | 

_ i 

366.51. Washington, D. C., May; 21, 1921. 

i 

August 21 after date I promise to pay to the order of 
McClaren Tire and Rubber Co. Three hundred sixty and 
no-100 Dollars at American Security and Tru^t Co., Cen¬ 
tral Branch, 7th Street & Massachusetts Ave. ;N. W., for 
value received, with interest at 7 per cent per annum. 

T. C. RESTIFO, 

820 Michg. Av. N. E. 

53735. Aug. 22. I 

(On back:) McClaren Tire & Rubber Co. Louis Hartig, 
Jr. Louis Hartig. 

i 

Revenue stamp, 8#. 


I 

i 
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$95.98. Washington, D. C., June 28, 1921. 

July 9th after date I promise to pay to the order of Mc- 
Claren Tire and Rubber Co. Ninety-five and 98/100 Dollars 
at Home Savings Bank, Value received, with interest at 6 
per cent per annum until paid. 

T. C. RESTIFO, 

820 Michg. Av. N. E. 

No. —. Due July 9th. 

(On back:) McClaren Tire & Rubber Co., by Louis Har- 
tig, Jr. Louis Hartig. 

4 Affidavit of Plaintiff. 

Filed November 16, 1921. 

Louis Hartig being first duly s^vorn deposes and says 
that he is the plaintiff in the foregoing and annexed 
declaration. 

That heretofore to wit on May 21, 1921, the defendant 
Thomas C. Restifo, by the name T. C. Restifo, duly ex¬ 
ecuted and delivered his one certain promissory note pay¬ 
able Julv 21 after date to the order of McClaren Tire and 

A' 

Rubber Co. for One Hundred Fifty Dollars at the Ameri¬ 
can Security and Trust Company, Central Branch, 7th 
Street and Massachusetts Avenue, N. W., for value re¬ 
ceived with interest at the rate of 7 per centum per annum; 
that before maturity the said note vras duly endorsed by 
the payee, McClaren Tire and Rubber Co., and by the plain¬ 
tiff; that thereafter, before the maturity thereof, the said 
note was discounted at the said American Security and 
Trust Company, but at maturity the same was not paid by 
the defendant, although demand was duly made therefor, 
and the same was duly protested July 21, 1921, at a cost 
of $2.11; that thereafter the plaintiff as endorser of said 
note took up the same paying full value therefor and said 
protest fees. 

That heretofore to wit May 21, 1921, the defendant 
Thomas C. Restifo by the name T. C. Restifo duly executed 
and delivered his one certain promissory note payable 
August 21 after date to the order of McClaren Tire and 
Rubber Co. for Three Hundred and Sixty Dollars ($360.00) 
at the American Security and Trust Company, Central 



i 


THOMAS C. RESTIFO VS. LOUIS HARTIG'^ 5 

! 

Branch, 7th Street and Massachusetts Avenue, N. W., for 
value received with interest at the rate of 7j per centum 
per annum; that before maturity the said ncjte was duly 
endorsed by the payee, McClaren Tire and Rubber Co., 
and then by the plaintiff; that thereafter,! before the 
maturity thereof, the said note was discounted at the said 
American Security and Trust Company, but! at maturity 
the same was not paid by the defendant, although 
5 demand was duly made therefor, and the same was 
duly protested August 22, 1921, at a cost of $2.11; 
that thereafter the plaintiff as endorser of said note took 
up the same paying full value therefor and said protest 
fees. ; 

That heretofore to wit June 28, 1921, thp defendant 
Thomas C. Restifo, by the name T. C. Restifo, duly ex¬ 
ecuted and delivered his one certain promissory note pay¬ 
able July 9th after date to the order of McClaven Tire and 
Rubber Co. for Ninety-five and 98-100 Dollars at Home 
Savings Bank, for value received with interest at 6 per 
centum per annum until paid; that before maturity the said 
note was duly endorsed by the payee, McClarten Tire and 
Rubber Co. and by the plaintiff; that thereafter, before 
maturity thereof, the said note was discounted by the Home 
Savings Bank, Branch of the American Security and Trust 
Co., but at the maturity thereof the same was inot paid by 
the defendant, although demand was duly made therefor; 
that thereafter the plaintiff as endorser of sa}d note took 
up the same paying full value therefor. 

That copies of said notes are attached to the i Particulars 
of Demand, annexed hereto, which Particulars j of Demand 
and which copies of said notes are hereby made part hereof 
as if set out at full herein; that by reason of t}ie premises 
the defendant is indebted unto the plaintiff and the plain¬ 
tiff claims to be due the full sum of $610.20; with interest 
on $510.00 at the rate of 7 per centum per annurh. from May 
21, 1921; and with interest on $95.9S at the rate of 6 per 
centum per annum from June 28, 1921; and with interest 
on $2.11 at the rate of 6 per centum per annuip from July 
21, 1921; and with interest on $2.11 at the rarfce of 6 per 
centum per annum from August 22, 1921; exclusive of all 
setoffs and just grounds of defense. 

(Signed)' LOUIS HARTIG. 

2—5438a ! 
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6 THOMAS C. EESTIFO VS. LOUIS HARTIG. 

Subscribed and sworn to before me this 14th day of 
November, A. D. 1921. 

(Signed) --—> 

Notary Public , D. C. 

6 In the Municipal Court of the District 

of Columbia. 

No. A. 323. 

Louis Hartig, Plaintiff, 
v. 

Thomas C. Restifo, Defendant. 

Pleas . 

Filed December 12, 1921. 

1. And now comes the defendant, Thomas C. Restifo, 
and says that he never promised in manner and form as in 
said declaration alleged. 

2. And defendant says that he is not indebted in manner 
and form as in said declaration alleged. 

(Signed) GEORGE P. LEMM, 

Attorney for Defendant. 

Memo, of Judge O’Toole. 

Jan. 4/22. 

Mr. Andrew J. Wilson, sworn, states that deft, admitted 
to him execution and delivery the notes sued upon. 

(Signed) MARY O’TOOLE, J. 

Affidavit of Defense. 

Filed December 12, 1921. 

District of Columbia, ss: 

Thomas C. Restifo, being first duly sworn, upon oath 
deposes and says that he is the defendant named in the 
above entitled cause and that he has a good defense thereto, 
which consists in this, to-wit: he denies the execution 
and delivery of the note referred to in plaintiff’s affidavit 



of merit as having been executed June 28, 1921' to the Mc- 
Claren Tire and Rubber Co. for $95.98, and requires strict 
proof thereof. 

7 And deponent says that he is informed and be¬ 

lieves, and therefore avers, that the three notes men¬ 
tioned in plaintiff’s affidavit of merit and upon which he 
sues were endorsed by him, plaintiff, (not to him) as an 
accommodation endorser for the McClaren Tire and Rub¬ 
ber Company and he therefore denies that the; said notes, 
or any of them, were discounted by the plaintiff at the 
Home Savings Bank and he therefore further denies that, 
when said notes matured and were not paid by defendant, 
“ plaintiff as endorser of said notes took up the same pay¬ 
ing full value therefor,” from the Home Savings Bank, as 
in said plaintiff’s affidavit alleged. 

And deponent further says that he is not indebted to 
plaintiff in any amount whatsoever for this or any other 
account. 

(Signed) THOMAS C. RESTIFO. 

(Notary Seal.) 


Subscribed and sworn to before me this 12th day of De¬ 
cember, 1921. 

(Signed) -CAMPBELL, 

Notary Pub\ic, D. C. 


Memo . of Filing the Original Notes January 4, 1922, To¬ 
gether with Notice of Protest in said Cause No. A-323. 

Minutes 6, Page 71. ! 

Upon motion of plaintiff for judgment ex $arte proof 
and, it is considered that plaintiff recover of the defendant 
the sum of Six Hundred and ten 20-100 dollars ($610.20) 
with interest at 7% on $510.00 from May 21sfy 1921. On 
$95.98 at 6% from June 28th, 1921. On $2.11 j from July 
21st, 1921. On $2.11 from August 22nd, 1921 and costs. 

i 

8 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court | of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num- 
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bered 1 to 7, both inclusive, to be a true and correct trans¬ 
script of the record, according to direction of counsel, in 
Cause At Law, No. A-323, wherein Louis Hartig, is plain¬ 
tiff, and Thomas C. Eestifo, is defendant, as the same that 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of May, 1931. 

[seal.] BLANCHE NEFF, 

Clerk. 

Certified Copy of Municipal Court Judgment. 

Filed February 1, 1922. 
*•##*#* 

Date. Proceedings. 

Attorney for plaintiff: Andrew Wilson. 

1921. Attorney for defendant: George P. Lemm. 

Nov. 16. Declaration, Affidavit and Bill of Particulars filed. 

“ 16. Summons and copy issued, returnable Dec. 7,1921, 

at 10 A. M. 

“ 16. Docketing and Indexing. 

Nov. 19. Summons returned “Personal service”. 

9 Dec. 7. Continued to Dec. 14, 1921, at 10 A. M., by 

defendant. 

Dec. 12. Affidavit of Defense and Plea filed. 

“ 14. Continued to Dec. 21, 1921, at 11 A. M., by de¬ 

fendant. 

“ 21. Continued to Dec. 28, 1921, at 10 A. M., by de¬ 

fendant. 

“ 28. Continued to Jan. 4, 1922, at 10 A. M., by de¬ 

fendant. 

1922. 

Jan. 4. Judgment for plaintiff, by default, on verified de¬ 
mand, for $610.20, interest on $510.00 at 7% 
from May 21, 1921, on $95.98 at 6% from June 
28, 1921, on $2.11 at 6% from July 21, 
1921, on $2.11 at 6% from Aug. 22, 1921, and 
costs. (M. 6, P. 71.) 

“ 4. Note filed. 

Jan. 27, 1922.—Execution issued to the United States 
Marshal for said District of Columbia, who on the 27th 
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day of Jan., 1922, returned the same “No personal property 
found whereon to levy.” 

This is to certify that the foregoing is a true, copy of the 
judgment and proceedings in the above-entitled cause. 

Witness the Honorable Judges of said Court, this 27th 
day of Jan., A. D. 1922. 

BLANCHE NEFF, 

Clerk. 

By H. M. HULL,: 

Assistant Clerk. 

Costs paid by Plaintiff, $8.50. j 

Costs paid by Defendant, $1.00. 

[seal.] 

i 

Memorandum. 

February 1, 1922. Fi. Fa. issued. Returned Nulla Bona 
Apr. 6, 1922. Maurice Splain, U. S. Marshal, j 

| 

Motion to Strike Payers from Files. 

\ 

Filed February 13, 1931. j 

| 

* # * # # * ! * 

i 

Now comes the defendant and moves the Coi^rt to strike 
all the papers and entries in the above entitled action from 
the files and records of this court because same are invalid 
on the face of the record and were never legally filed or 
entered for the following reasons: 

10 1. Because the transcript from the; Municipal 

Court shows on its face that no valid judgment was 
ever entered in that court as it recites that defendant ap¬ 
peared on return day and obtained a continuance until De¬ 
cember 14, 1921, and on December 12th, defendant filed a 
plea and affidavit of defense and obtained three continu¬ 
ances until 21st., 28th., and January 4, 1922, oij. which last 
day transcript states “judgment for plaintiff by default on 
verified demand”; which is illegal as under thb rules and 
law there could only have been an ex parte hearing and a 
finding of facts or verdict but not a default judgment in- 
stanter. 
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2. An execution was issued by Clerk of Municipal Court 
January 27, 1922, and a Nulla Bona returned made the 
same day by the Marshal on the written instruction of the 
plaintiff’s attorney, and the transcript of the record was 
dated the same day contrary to Code 29, and section 6 of 
the Municipal Court Act of March 3, 1921, and Chapter 38 
of the Code. 

3. Because no address of litigants or attorneys are en¬ 
dorsed on papers. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


Andrew Wilson, Esq., 

Attornev lor Plaintiff: 

Take notice I will call up the above motion at 10.00 A. M. 
Friday, February 13, 1931. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


Receipt of copy acknowledged this 11th day of February, 
1931. 


ANDREW WILSON, 

By M. F. FANSLER, 

Attorney for Plaintiff. 


11 Affidavit in Opposition to Strike Papers from File. 

Filed February 20, 1931. 
**#*### 

Andrew Wilson being first duly sworn deposes and says: 

That the Louis Hartig named in the caption hereof since 
the filing of the transcript of record departed this life in 
the District of Columbia November 2, 1929 and no one has 
been substituted as plaintiff in his stead. Ben C. Hartig 
is Administrator c. t. a., Administration No. 41,158, in the 
Supreme Court of the District of Columbia. 

That at the time of the filing of the case of Louis Hartig 
in the Municipal Court, from which the Transcript in this 
cause comes, the affiant was the Attorney for said Louis 
Hartig, as well as at the trial thereof and at the time of 
filing the transcript herein. 
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i 

That the cause of action was based upon promissory 
notes given for merchandise purchased by the defendant 
from the McClaren Tire and Rubber Company; that the 
said Company is named as payee in said notes| and as the 
said Company desired to discount the same at the bank at 
7th and Massachusetts Avenue, Northwest, it procured the 
endorsement of Louis Hartig, the plaintiff named herein 
and the discount was made, because he did so endorse; that 
when the notes became due the defendant did pot pay and 
the said notes were protested for non-payment and the bank 
required the said Louis Hartig to pay the face value of 
said notes, together with interest and protest fees thereon, 
and in that way he became the owner and the holder of said 
notes; that after said Hartig had paid for said notes the 
same were placed in the hands of affiant for collection; that 
affiant communicated with the defendant Thomafe C. Restifo, 
who had signed said notes “T. C. Restifo”, and that said 
Restifo told affiant that he had given said notes! in payment 
of merchandise so purchased, but that he had not 
12 paid for the same nor had he paid the notes nor any 
sum on account thereof; that in order to prove the 
said payment to the bank and the transaction with the bank 
in relation to those notes affiant procured the attendance of 
certain employes of the bank at the time when the case was 
set for trial in the Municipal Court of the District of Co¬ 
lumbia ; that each time the case was set for trial the plain¬ 
tiff was ready but the defendant procured a number of con¬ 
tinuances until, finally, the Court said that at the next time 
the case came on for trial it would be tried at all events; 
that the last date set for trial was January 4,1922, the same 
being the last date to which said cause was continued; that 
after the date from which continued and prior; to January 
4, 1922 George P. Lemm, Esquire, the Attorney for the de¬ 
fendant, requested that affiant permit him, said Lemm, to 
confer with plaintiff’s witnesses at the bank, which permis¬ 
sion affiant granted, and told said Lemm that he might in¬ 
terview them in the absence of affiant; that said Lemm re¬ 
ported to affiant he had interviewed plaintiff’s witnesses 
and that he, Lemm, had concluded there was no defense to 
the action; that the case was called for trial; January 4, 
1922, which was the trial date thereof; that the Court was 
advised of the developments in the case and that affiant was 
duly sworn as a witness and testified, among other things, 

i 

i 
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that defendant had told affiant that he had executed and 
delivered the notes for merchandise purchased from the 
McClaren Tire and Rubber Company and that he had not 
paid for the same and that nothing whatever had been paid 
by the defendant upon said notes, which were then overdue 
and unpaid, and that thereupon said notes were introduced 
in evidence and filed in the cause, where they still remain; 
that thereupon the Judge who tried the case entered judg¬ 
ment for the amount claimed and noted the following on 
the paper upon which were defendant’s pleas: 

13 “Jan. 4/22. 

Mr. Andrew J. Wilson, sworn, states that deft, 
admitted to him — executed & delivered the notes sued 
upon. 

MARY O’TOOLE, J.” 
ANDREW WILSON. 

Subscribed and sworn to before me this 20th day of 
Februarv, A. D. 1931. 

MARTHA F. FANSLER, 

[seal.] Notary Public , D. C. 

Certified Copy of Municipal Court Judgment. 

Filed February 26, 1931. 

• *:*•••* 

Date. Proceedings. 

Attorney for plaintiff—Andrew Wilson. 

1921. Attorney for defendant—George P. Lemm. 

Nov. 16. Declaration, affidavit of merit and bill of par¬ 
ticulars filed. 

Nov. 16. Summons and copy issued; returnable December 
7,1921,10 A. M. 

Nov. 16. Docketing and indexing. 

Nov. 19. Summons returned “Served”. 

Dec. 7. Continued to Dec. 14,1921,10 A. M. by defendant. 
Dec. 12. Plea and affidavit of defense filed. 

Dec. 14. Continued to Dec. 21,1921,11 A. M., by defendant. 
Dec. 21. Continued to Dec. 28,1921,10 A. M., by defendant. 
Dec. 28. Continued to Jan. 4,1922,10 A. M., by defendant. 
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1922. | 

Jan. 4. Judgment for plaintiff by (see Page 2, for correc¬ 
tion) default on verified demand for $610.20, 
with interest on $510.00 at 7% from May 21, 

1921; Interest on $95.98 at 6% from June 28, 

1951; Interest on $2.11 at 6% from July 21, 

1921; Interest on $2.11 at 6% from Aug. 22, 

1921, and costs. 

Minutes 6, Page 71. Notes filed. \ 

Jan. 27. Fieri Facias issued; Fieri Facias retd* 4 ‘No per¬ 
sonal property found whereon to levy”. 

Jan. 27. Transcript issued. 

Page 2. Continued from Page 1. 

1931. | 

Feb. 24. Plaintiff’s oral motion to correct the I record by 
changing the Judgment by default entered 
herein on Jan. 4, 1922, to a judgment ex parte 
proof—granted. Minutes 55, Page 145. 

i 

14 February 27,1922.—Execution issued to the United 

States Marshal for said District of Columbia, who 
on the 27th. day of February, 1922, returned the same “No 
personal property found whereon to levy.” 

This is to certify that the foregoing is a true c0py of the 
judgment and proceedings in the above-entitled cause. 

Witness the Honorable Judges of said Court; this 25th 
day of February, A. D. 1931. 

BLANCHE NEFF, 

| Clerk . 

By JNO. T. HICKS, 

[seal.] Assistant Cleric. 

Costs paid by Plaintiff, $10.00. j 

Costs paid by Defendant, $1.00. 

Supreme Court of the District of Columbia. 

Friday, February 27th, 1931. 

Session resumed pursuant to adjournment, Son. F. L. 
Siddons, Justice, presiding. 

* * # • * • * 

Upon consideration of the motion filed herein by defend¬ 
ant to strike all the papers and entries in this cause from 
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the files, it is ordered that the same be, and it is hereby 
overruled. 

Defendant's Motion to Rehear, etc. 

Filed March 9, 1931. 

******* 

Now comes the defendant and moves the Court to re-hear 
this action on his motion to strike all the papers from the 
files which was denied February 27, 1931, and on such re¬ 
hearing to permit him to amend his motion to strike all 
the papers by adding thereto each and all the grounds set 
out in the accompanying motions of defendant to strike out 
the affidavit of plaintiff’s attorney, Andrew Wilson, 
15 filed February 20, 1931 and the new or amended 
transcript of the record of the Municipal Court filed 
February 27,1931, and for the additional following reasons: 

1. Since the hearing on February 27, 1931 of this mat¬ 
ter defendant has filed a motion in the Municipal Court, 
which is still pending and undecided, having been argued 
and briefs submitted, to strike out of the files of that Court 
the so-called order of the court of February 26, 1931 and 
now embodied in the new or amended transcript, for the 
reasons that the order and any motion it was based on were 
never legally filed, that the court had no jurisdiction that 
the judgment had become ended and terminated by lapse 
of 6 years; that the administrator did not apply for the 
order or revive the action in that court; that there was no 
notice, counsel having gone in -without the knowledge of 
counsel for defendant, and the defendant first heard of the 
order when presented in this Court at the hearing on Feb¬ 
ruary 27, 1931, and for other reasons. 

2. Because this Court has no power or jurisdiction to 
amend or vacate a judgment of the Municipal Court, and 
the amending of same bv this Court by letting the new or 
amended transcript be filed and remain in the files of this 
Court is in violation of the law as declared in Hopper v. 
Supplee Hdw. Co., 39 Apps. 596, which held that this Court 
has no jurisdiction to vacate a judgment of the Municipal 
Court. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 
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District of Columbia, To wit: 

\ 

I, Thomas C. Restifo being first duly sworn depose and 
say that the execution of the Municipal Court of January 
27, 1922 was by plaintiffs attorney in writing j ordered to 
be returned nulla bona the day it was i$sued; that 
16 on January 4, 1922 when judgment was ^rendered I 
with my attorney was in Court; that the facts stated 
in the above motion are true to the best of my knowledge, 
information and belief. 

THOMAS C. RESTIFO. 

Subscribed and sworn to before me this day of 
March, 1931. 

CARL A. MARSHALL, 

[seal.] Notary Public . 


To Mr. Andrew Wilson, 

7 i 

Attorney for plaintiff: 

Take notice that I will call up the above motion March 
20 1931. ! 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

Motion to Strike Affidavit, Motion to Strike Attended or 

New Transcript. 


# # * * * * i # 


Now comes the defendant and moves the Court to strike 
from the files the affidavit of Andrew Wilson attorney for 
the plaintiff February 20, 1931, and the amended or new 
transcript of the record from the Municipal Court filed on 
February 26, 1931 for the following reasons: 

1. The two papers are an attempt to have this Court 
vacate a judgment of default of the Municipal Court, and 
enter a judgment Ex Parte in lieu of it, which is (a) beyond 
the jurisdiction of this Court under Hopper v. Supplee Hdw. 
Co. 39 Apps. 596, and it (b) is beyond the jurisdiction of 
this Court to enter an Ex Parte judgment for the! Municipal 

Court as the statute and Rules permit of only two 
17 judgments in that Court, to-wit by default on affi¬ 
davit under Rule 16, and by a trial and!finding of 

fact. 

2. The Municipal Court order of February 26 ? 1931 was 
on an oral motion which is in violation of the Rules; there 
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was no notice, or knowledge of, the motion by the defend¬ 
ant which is in violation of M. C. Rule 22 and S. C. D. C. 
Rule 32 par 1 & 4; nor did it contain the name and addresses 
of litigants and counsel which is in violation of M. C. Rule 
2, sec. 1, S. C. D. C. Rule 14; nor was it endorsed by the 
Clerk when filed as required by M. C. Rule 2, sec. 1, last 
sentence. 

3. Because pleas and affidavit of defense had been filed 
and issue joined, and as pleas were not withdrawn, and the 
defendant was in Court as shown by accompanying affi¬ 
davit, the Court had no jurisdiction to do anything but make 
a Finding of Fact as is mandatory under Mun. Court Act 
sect. 5, (Code p. 523) and then after lapse of four days enter 
judgment under Rule 10. 

4. Because it is not a clerical error for the Court to 
erroneously enter a default judgment, any judgment, in¬ 
stead of a finding when the statute makes the finding man¬ 
datory (Bostwick v. Van Vleck, 106 Wis. 390) (Wetmore 
v. Karrick, 206 U. S. 141—25 Apps. 415), and the Municipal 
Court has no jurisdiction to, and cannot now, amend the 
entry. 

5. The Municipal Court Judgment became terminated 
and ended after 6 years from its date, and the filing of an 
invalid judgment or transcript in this Court could not stop 
the statute under the principle enunciated in Hysman v. 
Evening Star, 12 Apps., 586; sect. 6 Mun. Ct. Act. 

6. Because there is no provision or authority for an Ex 
parte trial or judgment in the Municipal Court; on the con¬ 
trary the statute and Rules prohibit it, because as defined 

by Black an Ex Parte proceeding is one without 
18 notice, and as soon as there is notice it ceases to be 
ex parte. 

7. Because the plaintiff has been dead many months, and 
his Administrator had not revived in Municipal Court and 
did not apply for the order to amend the judgment; the 
Court had no jurisdiction to recognize anyone else and its 
action is void and null. 

8. Because the new or amended transcript is a new and 
separate judgment and should be docketed, if docketed at 
all, in a new and separate action or proceeding, and not as 
part of this action. 

RAYMOND M. HUDSON, 

Attorney for Defendant . 
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To Mr. Andrew Wilson, 

Attorney for plaintiff: 

! 

Take notice that I will call up the above motion March 
20, 1931. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


District of Columbia, To wit: 

I, Thomas C. Restifo being first duly sworn depose and 
state that I am the defendant in the above and foregoing 
motion and that the facts stated therein are true to the best 
of my information, knowledge and belief. 

THOMAS C. RESTIFO. 

i 

Subscribed and sworn to before me this March 5, 1931, 
by Thomas C. Restifo. i 

CARL A. MARSHALL, 

[seal.] Notary Public for D. C . 


19 Supreme Court of the District of Coluipbia. 

i 

Friday, March 20, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

i 

• * * * # * * 

Upon consideration of the defendant’s motion; to rehear 
his motion to strike filed herein, it is ordered! that said 
motion be and the same is hereby overruled. 

j 

Defendant’s Alternative Motion to Rehear or Allow 

Exceptions and Appeal. 

\ 

i 

Filed March 25, 1931. j 

i 

• * • # * * < • 

Now comes the defendant and moves the court; to rehear 
and re-consider the order or judgment entered in the above 
action on March 20, 1931 or in the alternative to! allow ex¬ 
ception to the ruling therein and an appeal to the Court of 
Appeals from same, for the following reasons: ; 
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1. Because one of the main points involved was deter¬ 
mined without argument or citations of authorities thereon. 

2. Because Counsel for defendant asked for the motion 
on the 20th, to go over one week as it was the first time on, 
and understood that it would go over as a matter of course, 
and at noon when phoned by the clerk that opposing coun¬ 
sel insisted on a hearing he misunderstood what the clerk 
stated, he thought the clerk said court would re-convene at 
1.30 p. m., and there were 5 or 6 other motions to be heard 
before the one in this action, but when counsel reached the 
court shortly after 2 o’clock he was informed the motions 
had been denied in his absence. 

3. Because there were other important points of law in 

the motions on which there are applicable decisions, 
20 which latter have not been brought to the Court’s at¬ 
tention and Counsel is confident the Court has not 
considered them, and Counsel feels an opportunity to pre¬ 
sent same either orallv or on brief should be allowed now. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

Mr. Andrew Wilson, 

Attorney for plaintiff: 

Take notice I will call up the above motion at 10 A. M., 
Fridav, March 27, 1931. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

Memorandum. 

Filed April 17, 1931. 

******* 

On Submission After Oral Argument of Defendant’s Motion 
for a Rehearing of a Previous Motion to Strike. 

On the 20th ult., the motion to strike was overruled and 
the pending motion is for a rehearing on that motion. 

The case presented has to do with a judgment of the 
Municipal Court against the defendant, entered on Janu¬ 
ary 4, 1922. The transcript or certified copy of the judg¬ 
ment was filed in this Court on February 1, 1922 and on 
the same day a fieri facias was issued seeking execution 
upon the judgment. 1 This was returned by the marshal on 
April 6, 1922 “Nulla Bona”. On February 13, 1931, the 
defendant, through his present attorney, filed a motion to 
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strike all the papers and entries in the case, which motion 
to strike was overruled by the Court on February 27tli last. 
This, it will be observed, was the first attack made 

21 upon the judgment of the Municipal Court in more 
than nine years since its rendition. Tlje original 

record or certified copy of the judgment filed in this Court 
calls the judgment entered by the Municipal Coijirt a judg¬ 
ment “by default on verified demand”. It was disclosed 
to this Court during the oral argument by counsel in the 
case that this was clearly a clerical error made in the Mu¬ 
nicipal Court, and at the suggestion of the Court, a correc¬ 
tion of this transcript was made by the Municipal Court by 
changing the entry of judgment by default in the following 
manner: “Plaintiff’s oral motion to correct the record by 
changing the Judgment by default entered herein on Jan. 
4, 1922, to a judgment ex parte-proof—granted.:’ During 
the oral argument it was also made to appear to| the Court 
by the counsel that what actually occurred in the | Municipal 
Court was that the judgment was rendered after the plain¬ 
tiff had introduced evidence in support of his jclaim, the 
defendant offering no evidence although present and repre¬ 
sented by his then attorney and he had previously appeared 
to the action and had filed a reply to the plaintiff’s claim. 
On March 9, 1931, the defendant filed two motions, one for 
a rehearing on his motion of February 9th and that on such 
rehearing he should be permitted to amend his motion of 
February 9th by adding thereto grounds set out in his 
motion filed March 9, 1931; and the second motion was a 
motion to strike an affidavit and the corrected record. 
These motions were, on March 20, 1931, overruled by the 
Court. Thereupon defendant filed, on March 25^ 1931, the 
pending motion “to rehear and reconsider the; order or 
judgment entered in the above action on March 20, 1931, 
or in the alternative to allow exception to the ruling therein 
and an appeal to the Court of Appeals from same”. This 
pending motion to rehear and reconsider is overruled, but 
insofar as it may be necessary to allow the defendant an 
exception to the ruling and an appeal to the Court of 

22 Appeals, such an exception and such appeal is hereby 
allowed. 


April 17,1931. 


F. L. SIDDOFS, 

Justice . 


i 

! 
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Supreme Court of the District of Columbia. 

i Saturday, April 18,1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

#**#**# 

Upon consideration of the motion filed herein for a re¬ 
hearing of the previous motion to re-hear the motion to 
strike papers from files, or in the alternative to allow an 
exception to the ruling on said previous motion to re-hear 
made herein on March 20, 1931, and allow an appeal 
thereon, it is ordered that said motion be, and the same is 
hereby overruled, but insofar as it may be necessary to 
allow the defendant an exception to the ruling and an appeal 
to the Court of Appeals, such an exception and such an 
appeal is hereby allowed. 

To the foregoing order, the defendant by his attorney of 
record, in open Court, notes an appeal to the Court of Ap¬ 
peals, and the maximum of an undertaking for costs is 
hereby fixed at One Hundred Dollars, with leave to deposit 
Fifty Dollars with the Clerk in lieu thereof. 

w 

Memorandum . 

April 23, 1931.—Undertaking on Appeal for $100 ap¬ 
proved and filed. 

23 Assignments of Error. 

Filed Aprii 28, 1931. 

******* 

Now comes the defendant-appellant and makes and files 
the following assignments of error to the rulings of the 
Court in the above action on February 27, March 20, and 
April 18, 1931 from which he has appealed, on his appeal 
to the Court of Appeals: 

1. The Court erred in holding that an execution of the 
Municipal Court required by Code Sect. 29 issued, and on 
written order of plaintiff’s attorney, returned the same 
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j 

day nulla bona by the marshal, is a compliance with that 
section; in effect holding that the requirement that an 
execution shall issue from the Municipal Court and be 
returned by the marshal nulla bona before the judgment 
can be docketed in the Supreme Court is meaningless, and 
is not for the benefit or protection of the judgment debtor, 
or that it can be abolished and wiped out by the written 
order of the creditor or his attorney. 

2. The Court erred in holding that the Municipal Court 

can enter a judgment on issue joined instant^r, without 
first making a finding of fact or verdict, on wihich judg¬ 
ment may be entered after four days as is required by 
Sect. 5 of the Municipal Court Act of March 3,1921, (Code 
p. 523), and Rule 10 of the Municipal Court |(41 Stats. 
1310). j 

3. The Court erred in holding that where a j Municipal 
Court judgment docketed in the Supreme Court 9 years 
prior thereto was invalid on its face, it would hold its order 
to strike same from record in abeyance, while plaintiff 
without any notice to defendant went into the ‘Municipal 
Court and obtained an order purporting to correct the in¬ 
valid judgment, and the Court thereupon permitted the 

new and/or corrected, but invalid, judgment to be 
24 filed in the same action, and the Municipal Court 
judgment in that action was to that extent vacated 
and another one entered by the Supreme Court in lieu 
thereof. 

4. The Court erred in holding that a judgment of Munic¬ 
ipal Court which states on its face that it was entered Ex 
Parte is valid, and also in holding that the Municipal Court 
can enter an Ex Parte judgment on an issue joined, as 
here, and also without making a finding of fact. j 

5. The Court erred in holding that plaintiff could after 9 

years have an invalid judgment amended, but at I the same 
time holding that after such nine years it w r as tob late for 
defendant to attack either judgment, notwithstanding 
each of such judgments is invalid on its face and invalid 
in fact. I 

6. The Court erred in holding, (a) that the docketing of 
an invalid judgment of Municipal Court in the j Supreme 
Court keeps the invalid judgment alive in the Municipal 
Court beyond the 6 year period fixed by Sect. 6 of Munici¬ 
pal Court Act as entirely terminating un-docketed judg- 
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ments of that Court; (b) that after such 6 years plaintiff 
could have Municipal Court change the invalid judgment 
“on verified account’’ to another invalid judgment “Ex 
Parte”; and then docket the latter in a pending action in 
Supreme Court; (c) and without issuing any execution on 
the latter; (d) and also without any notice to defendant. 

7. The Court erred in refusing to either grant or deny 
the defendant’s motion to revive the action in the name of 
the administrator of the plaintiff as the record shows 
plaintiff had died. 

8. The Court erred in refusing to strike out the affidavit 
of Andrew Wilson for the reasons stated in the motions. 

9. The Court erred in denying, (a) defendant’s original 
motions; (b) defendant’s amended motions; and (c) de¬ 
fendant’s motions to rehear. 

25 10. The Court erred in entering its, (a) order of 

February 27, 1931; (b) order of March 20, 1931; 
(c) order of April 18, 1931; and (d) in filing its written 
memo of April 11, as amended April 17, 1931, and in each 
ruling or decision in such memo. 

11. The Court erred in approving the appeal bond (thus 
preventing any correction of the order) before the 
amended memo and the wording of the order were re¬ 
ceived by or made known to defendant or his attorney. 

RAYMOND M. HUDSON, 
Attorney for Defendant-Appellant. 

Designation of Record. 

Filed April 28, 1931. 

#**#### 

Now comes the defendant and makes and files the fol¬ 
lowing designation of the record to be copied in his appeal 
to the Court of Appeals allowed to the orders of February 
27, 1931, March 20, 1931 and April 18, 1931: 

1. Municipal Court abstract. 

2. Defendant’s Motion to strike Filed February 11, 1931. 

3. Affidavit of Thomas Restifo to Motion dated March 5, 
1931. 

4. Motions to Strike Affidavit and Amended Tran¬ 
script, to which Restifo affidavit above attached, filed 
March 6, 1931. 
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i 

5. Defendant’s motion to Rehear filed Marcjh 6, 1931. 

6. Amended or new transcript of Mun. Ct., filed Feb. 27, 

1931. | 

7. Defendant’s Motion to Rehear &c. filed! March 24, 

1931. | 

8. Memo of Court dated April 11, as amended April 17, 

1931. | 

9. Orders of Febr. 27, March 20, and! April 18, 

1931. | 

26 10. This designation of the Record. ! 

11. The assignments of Error. 

12. Date of the Approval of the appeal bond by Justice 

Bailey. ! 

13. Aff. of Andrew Wilson. 1 

RAYMOND M. HUDSON, 
Attorney for Defendant-Appellant. 

To Andrew Wilson, Esq.: 

i 

Take notice that I will apply to the Clerk of tjie Supreme 
Court of the District of Columbia on May 5, i 1931 for a 
transcript of the record in the above action on his appeal to 
the Court of Appeals on the foregoing Assignments of 
Error and Designation of the Record. 

RAYMOND M. HUDSON, 
Attorney for Defendant-Appellant. 

1 

i 

Receipt of a copy of the above Designation of the Rec¬ 
ord, Assignments of Error, and notice is acknowledged this 
27th day of April, 1931. 

ANDREW WILSON, 
Attorney for Plaintiff. 

Per M. F. j 

s 

i 

Designation of Record by Appellee. \ 

i 

■ 

Filed May 1,1931. 

i 

I 

# * # # # # : # 

i 

Now comes the appellee in the above-entitled cause, by 
his counsel, and directs the clerk in making up the tran¬ 
script of record on appeal in said cause, to include therein 
the following papers and proceedings, in addition to those 
designated by counsel for appellant, namely: 


i 
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I. Declaration, Particulars of Demand and Affidavit 
filed November 16, 1921, in the Municipal Court of the 
District of Columbia in the case of Hartig v. Restifo, No. 

A 323. 

27 2. Pleas and affidavit in support thereof in said 
cause filed December 12, 1921. 

3 Memo of Judge O’Toole on the same page as said 
pleas dated January 4, 1922. 

4. Memo of filing the original notes January 4, 1922, 
together with notice of protest in said cause No. A 323. 

From at Law No. 66,322 in This Court. 

i _ 

5. Certified copy of judgment and proceedings filed Feb¬ 
ruary 1, 1922. 

6. Memo of fi fa 1 issued February 1, 1922. Returned 
nulla bond April 6, 1922. 

7. Defendant’s motion to strike papers from the file, 
filed February 13, 1931. 

8. Affidavit of Andrew Wilson in opposition to striking 
papers from the file, filed February 20, 1931. 

9. Certified copy of judgment and proceedings in the 
Municipal Court, filed February 26, 1931. 

10. Action of the Court overruling motion to strike Feb¬ 
ruary 27, 1931 (M. 82, p 98). 

II. Defendant’s motion to rehear with defendant’s affi¬ 
davit thereto, filed March 9, 1931. 

12. Defendant’s motion to strike affidavit and to strike 
amended or new transcript, filed March 9, 1931. 

13. Action of the Court overruling motions to rehear and 
to strike, entered March 20, 1931 (M. 82, p. 125). 

14. Defendant’s alternative motion to rehear or to allow 
exceptions and appeal, dated March 25, 1931. 

15. Memo of Mr. Justice Siddons upon said motions, 
filed April 11,1931. 

16. Memo of Mr. Justice Siddons on said motions, filed 
April 17, 1931. 

28 17. Action of the Court on defendant’s motions 
to rehear and to strike, overruling the same April 

18, 1931, and relating to exception and appeal from order 
of March 20,1931 (M. 82, p. 156). 

18. This Designation of Record. 
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j 

Attorney for Appellee calls attention to the designation 
of record filed by the appellant and states that undoubtedly 
he intended to include in his designation some of the papers 
and proceedings now included in this designation, but the 
dates of the filing in most instances given by the appellant 
do not agree with the date in the record. It is not desired 
by the appellee to have any paper included twice in the 
transcript but it — believed the designation should be 

ANDREW WILSON, 

May 1, 1931. Attorney. 

i 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Suprejne Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according | to direc¬ 
tions of counsel herein filed, copies of which are njiade part 
of this transcript, in cause No. 66322 at Law,! wherein 
Louis Hartig is Plaintiff and Thomas C. Restifo is De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of July, 1931. 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5438. Thomas C. Restifo, appellant, vs. Louis Hartig, 
Court of Appeals, District of Columbia. Filed Jut 3,1931. 
Henry W. Hodges, Clerk. 


i 

I 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

I 

j 

APRIL TERM, 1931 j 

I 

NO. 5438 i 


THOMAS C. RESTIFO, APPELLANT 


vs. 


LOUIS HARTIG, APPELLEE. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

j 

This is an appeal from orders of the Supreme 
Court of the District of Columbia denying motions 

i 

of the Appellant to strike from the files and records 

i 

of that court two transcripts from the Municipal 
Court of the District of Columbia and an affidavit 

i 

of Andrew Wilson. i 


Hartig filed a declaration and affidavit of merit 
No. A-323 under Rule 16 of the Municipal Court 
against Restifo returnable December 7, 1921, on 
which day defendant appeared and had continuance 


until December 14, 1921, when defendant filed 


pleas 


i 


i 

i 


i 




9 


and affidavit of defense and action was continued on 
the issued join until January 4, 1922. 

No finding of fact was made or entered but on 
the same day, January 4, 1922 the Court entered 

judgment as follows; “Judgment by default on veri¬ 
fied demand”; this judgment is invalid on its face 
as in violation of Municipal Court Act of March 3, 
1921, (page 523 cl D. C. Code) section 5. 

On January 27,1922 an execution was issued, and 
by written instruction thereon by Hartig’s attorney, 
the execution was returned the same day by the Mar¬ 
shal “nulla bona”, and on the same day the clerk is¬ 
sued a transcript which was docketed in the District X 
Columbia Supreme Court under Code section 29 and 
Municipal Court Act sect 6; no notice of anything 
in this paragraph named was given to Restifo. 

In February 1931 Restifo filed a motion in the Su¬ 
preme Court of the District of Columbia in action 
Law No. 66322 being the one the said transcript was 
docketed under, to strike said transcript from the 
files as invalid on its face because there was a de¬ 
fault judgment on an issue joined and pending, and 
because the execution was returned before its return 
day; on hearing the Court having intimated the 

judgment was invalid, the hearing was continued. 

On Febuary 26, 1931 Hartig’s attorney, as Har- 
tig had been dead a little over one year, without re¬ 
viving the action in the name of the qualified admin- 
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j 

istrator, appeared in the Municipal Court without 
notice, and without the knowledge of Resifo lor his 
attorney, and had the judgment of January 4, 1922 
changed from a default judgment to a judgment Ex 
Parte, on an oral motion, and filed a transcript 
thereof in the Supreme Court action that day or the 

next; this was the first knowledge Restifo or his at¬ 
torney had of the change to an Ex Parte Judgment. 

On March 9, 1931 Restifo filed an amended mo¬ 
tion before Mr. Justice Siddons in the Supreme 
Court in action Law No. 66322 to strike out both the 
original and the new or changed or amended trans¬ 
cript as invalid on the face of the record. (R. 15) 

I 

Appellee filed February 10,1931 (R. 10) affidavit 
of Andrew Wilson and Appellant objected to it and 
on March 9,1931 (R. 14) moved to strike it otit but 
the motion was denied. 

j 

i 

The Court also denied Appellant’s motion to strike 
out the transcript of 1922 ( R. 8) and the Amended 
Transcript of 1931 (R. 12) j 

j 

i 

If the Amended transcript of 1931 could be dock¬ 
eted in Supreme Court, it could only be done in an¬ 
other and separate action at Law and not in the 
pending Law No. 66322. j 

i 

i 

Appellant also moved to have Appellee’s Adihinis- 
trator substituted as plaintiff below but the Court 
denied this motion. 


I 

i 

i 


4 


Appellant excepted to all the rulings and decisions 
against him in the lower Court and same were allow¬ 
ed 


MOTION TO STRIKE 

Now comes the Appellant and moves this Court to 
strike from this Record at the cost of the appellee, 

(a) the certificate of the Municipal on pages 2 to 
middle of 8 both inclusive dated and filed in the Su¬ 
preme Court May 26, 1931, a month after this ap¬ 
peal had been ^ejeeted T 

(b) Appellee's Designation of the Record pages bot- 
tom 23, 24 and tbp 25 as it was filed without notice 
to appellant and called for nothing not called for by 
appellant except the certificate above which was 
never a part of the record in this action. This court 
said it could not commend a whispering practise in 
Sterrett vs. Shoemaker 47 app. 455. 

MOTION TO REVIVE IN NAME OF 
APPELLEE'S ADMINISTRATOR 

Now comes the Appellant and moves the Court to 
revive this action in the name of Ben C. Hartig, Ad¬ 
ministrator C. T. A. Administration No. 41, 158, 
and substitute him as a party appellee. (R. 10) This 
motion was made in the lower court and denied. 




ARGUMENT 

| 

i 

POINT I I 

A TRANSCRIPT OF A MUNICIPAL COURT 
JUDGMENT BASED ON AN EXECUTION IS¬ 
SUED AND RETURNED THE SAME DAY ON 
THE WRITTEN INSTRUCTION OF ATTORNEY 

FOR PLAINTIFF THE TRANSCRIPT BEING 
DATED THE SAME DAY, IS VOID, I AND 
SHOULD BE STRICKEN FROM THE DOCKET 
AND FILES OF THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. j 

Where the return of an execution “Nulla Bona” 
before instituting a creditor’s suit is required the 
rule is stated in 15 C. J., 1399 as follows; 

“The object of requiring the issuance and 
return unsatisfied of execution being to show 
that complainant has no remedy at law the re¬ 
turn of the execution unsatisfied must be 
made in good faith, and because defendant has 
no property out of which to make it, a return 
for any other reason is not sufficient. 
(Buckeye Engine Co., v. Donan B. Co. 47! Fed. 
6; Bassett v. Orr, 2 Fed. Cas. No. 1,095; 
Hughes v. Link B.M. Co., 195 Ill., 413, 63 

N.E. 186)" | 

i 

“The return of an execution unsatisfied by 
direction of plaintiff in the execution with- 

i 

i 

j 

i 

1 

i 

j 
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out any effort made by the officer to collect 
the execution or find property on which to 
levy it, is insufficient” (Forbes v. Waller 25 
N. Y. 430; Scheubert v. Honel 152 Ill. 313; 
38 N. E. 913; In Re Remington, 7 Wis. 643; 
Wharton v. Fitch, Walk, (Mich.) 143)” 

In Plumb v. Bateman, 2 Apps., at 173 (1894) dis¬ 
cussing a summons before the return day at the dir¬ 
ection of counsel, which it held void, this Court stat¬ 
ed the rule; 

“On the face of the process, it is apparent 
in such a case that the marshal has made no 
attempt whatever to serve it, and the proceed¬ 
ing is plainly collusive, although not inten¬ 
tionally a violation of law” 

/The court had already stated that “But 
when the validity of such service is directly 
questioned in the suit in which it is issued, we 
cannot regard a practice of twenty years , if 
thefre has been such practice, as any justified^ 
tion of it. The Legislative power evidently 
did not mean that the issue of a summons and 
its due return as a preliminary to an order of 
publication, should be an empty formality; 
and such it would be under the practice adopt¬ 
ed in this case. 

Code sect. 1081 prohibits the levying of a Muni¬ 
cipal Court execution on real estate, and sect. 29 
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makes mandatory the issuance and “due return” (as 
stated by the Court above) of an execution before 
the Municipal Court judgment can be docketed in 
the D. C. Supreme Court where it will become a lien 
on land; Congress evidently intended that if a judg¬ 
ment for $30. or $40. is entered against a fellow who 
owns a home today, that he cannot be subjected to an 
equity suit tomorrow or the next day with costs 
practically the same as the amount of the judgment. 

Code 106 construed in Plumb vs. Bateman above 
is as follows: j 

i 

Code Sec. 106. “No order for the substitu¬ 
tion of publication for personal service shall 
be made until a summons for the defendant 
shall have been issued and returned ‘not to be 
found’ and the non-residence of the defendant 
or his absence for at least six months shall be 
proved by affidavit to the satisfaction of the 
Court.” 

j 

! 

The Court will see that the wording of Code 106 
and Code 29 (set out below) are so nearly the same 
that the construction placed on Sec. 106 must necess¬ 
arily be applied to Sec. 29. j 

i 

When Congress amended Code Sec. 29 on June 30, 
1902 it knew of the construction placed on a similar 
statute in Plumb vs. Bateman above in 1894 and as 
it did not change that construction by the Amend¬ 
ment we are constrained to presume that Congress 


i 

i 

i 
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accepted such construction of such statutes; had 
Congress similarly amended sec. 106 without chang¬ 
ing such construction then, under a well known prin¬ 
ciple, that construction would then be obligatory on 
the Courts. 

Code Sec. 29. Docketing Judgment In Su¬ 
preme Court. “After recovering judgment 
for twenty dollars or more, exclusive of costs, 
before a justice of the peace, the judgment 
creditor may, when execution is returned, ‘No 
personal property found whereon to levy’ file 
in the clerk's office of the Supreme Court of 
the District a certified copy of said judgment 
which shall be docketed in the docket of law 
causes in said office in the same manner as 
appeals from justices are there docketed; and 
when it is docketed the force and effect of the 
judgment for all purposes shall be the same 
(as to lien and execution) as if it had been 
a judgment of the Supreme Court. (82 Stat., 
521)". 

The sentence in the parenthesis was left out in the 
amendment. 

If the position contended for by appellee is correct, 
then on a judgment entered this morning for $21.00, 
the execution could be issued and by direction of 
plaintiff returned “Nulla Bona", the transcript 
docketed in the Supreme Court and a suit to sell de¬ 
fendant's real estate instituted this afternoon, all 
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I 

i 

i 

i 


during the same day, notwithstanding defendant 
might have considerable personal property j out of 
which the marshal could dolled by bonafide efforts. 

In Plumb vs. Bateman above the Court further 
said; ! 

“But it is very evident that Congress did not 
intend to leave to the complainant, either by 
the statements of his bill, or by verbal; direc¬ 
tion of his solicitor to the marshal, to deter¬ 
mine the question of the feasibility of the ser¬ 
vice of the writ or to dispense with the at¬ 
tempt to serve it. Congress evidently meant 
that there should be some opportunity for a 
bona fide attempt to serve the writ.” j 

This sentence was quoted and approved by the 
Court in Thompson v. Tanner, 53 Apps. af p. 6., 
where it again held the service void. 


In 23 C. J. 793 it is stated that; | 

“In many jurisdictions the officer may re¬ 
turn the execution before the return day, even 
unsatisfied, where he has been unable after 
diligent search to find property subject to the 
writ” (Renaud v. O'Brien, 35 N. Yl 99; 
Whitehead v. Hellen, 74 N. C., 679; Singluff 
v. Collins, 109 Va., 717; Newton v. Wafie, 43 
W. Va.,283.) j 

i 

“But in other jurisdictions where the statr- 
ute fixes definite return day, or a day^res- 

j § 


i 

i 
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cribed number of days after the issuance of 
the execution, a return nulla bona made be¬ 
fore that time is premature and irregular” 
(Huhn v. Lang, 122 Mo. 600; Johnson v. Lat- 
ta, 84 Mo. 139) 

But where the officer makes a return of 
nulla bona before the return day, at the re¬ 
quest of the judgment creditor or his attorney , 
such return is to be regarded as the act of the 
party , and not the official act of the officer , 
and supplementary proceedings founded upon 
such return will be set aside on application of 
the judgment debtor” (Spencer v. Cuyler, 9 
Abb Pr. (N. Y.), 382; 7 Hew. Pr. 157). 

“It has been held that the time allowed by 
law for the return of an execution cannot be 
abridged by any order of any court.” Ansonia 
Brass Co., v. Conner, 3 N. Y. Civ. Pr. 88. 

Corpus Juris, (23 p. 791) quotes this from Hut¬ 
ton v. Campbell, 10 Lea, (Tenn), 170 at 173; 

“The return of an execution is the state¬ 
ment by the officer, certified to the court un¬ 
der the sanction of his official oath and res¬ 
ponsibility, of what he has done touching the 
execution of the writ according to its com¬ 
mands and the requirements of the law ” 

The return in the case at bar does not state as re- 


\ 
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I 


I 

I 


quired by the statute “No personal property found 
whereon to levy” but states Plaintiff Attorney says 
and directs Marshal to say “No personal properly 
found whereon to levy;” Therefore the return is the 
return or statement of the attorney and not of the 
Marshal, consequently is not a compliance with the 

statute. I 

1 

Nothing can be presumed in favor of Municipal 
Court judgments. j 

i 

When Mr. Justice Siddons came to the conclusion 
that the transcript (R. 8) on a judgment %y de¬ 
fault” was invalid, he then “suggested” (}R. 19) 
said judgment be vacated by the Municipal Court; 
holding it was not too late (9 years afterwards) to 
vacate an invalid judgment, and then stated that ft 
was too late after nine years to move to strike from 
the docket an invalid transcript which was a cloud 
upon the title to any property appellant might ob¬ 
tain. This indicates the fallacy and wickedness of 
the judgment below. 

If the 1922 transcript (R. 8) was invalid then the 
judgment in the Municipal Court terminated six 
years from 1922, that is in 1928, (and Mr. Justice 
Siddons said ft was invalid and suggested amending 
it) and the invalid attempt to docket it fn Supreme 
Court did not stop the running of the statute. Huys- 
man vs. Evening Star, 12 Apps. 586. Still the in¬ 
valid transcript in Supreme Court while not enfor¬ 
ceable would remain a cloud on titles for 12 years. 


i 

i 
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Municipal Court Act Sect. 6 is as follows: 

“That all judgments hereafter entered by 
said Municipal Court shall remain in force for 
six years and no longer, unless the same shall 
have been docketed in the office of the clerk of 
the Supreme Court of the District of Columbia 
as provided by existing law, in which event 
they shall be liens as is provided by Chapter 
XXXVIII of the Code of Law for the District 
of Columbia for judgments of justices of the 
peace. Np judgment shall become a lien upon 
any lands, tenements, or hereditaments until 
so docketed. ,, 

34 C. J., 255 states the rule as to whether defen¬ 
dant is barred by lapse of time in moving to strike 
out this void judgment, that is vacate it from th& 
Supreme Court's records in the following: 

“But where the application is not made 
under the statute and upon statutory grounds, 
but invokes the inherent power of the court, 
the statutory limitation is generally deemed 
not applicable and the power to vacate in 
proper cases is not lost by mere lapse of time 

or expiration of the term. Within this rule fall 
cases where the judgment is vacated because 
it is void for want of jurisdiction" 

The text cited MacFarland v. Saunders, 25 Apps., 
438 which sustained it for this Court there held and 
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I 


l 

! 


stated; p. 442 


! 

“That being so, this appellee having filed 
his exceptions, was under no obligation to do 
more. (Restifo having filed his plea was under 
obligation to do no more) No second; jury hav¬ 
ing been caused to be summoned by the Com¬ 
missioners, the decree or order of October 2, 
1901, could not be enforced against this ap¬ 
pellee, and no laches could be predicated 
against him, no matter how long he waited. 
He could move to vacate it at any tiine, or he 
could wait until an attempt was made to en¬ 
force it, and then resist such enforcement so 
far as it related to his property”, j 


Can it be denied that if appellant’s bank account 
was garnisheed, or property levied on under an ex¬ 
ecution from this Supreme Court on this invalid 
judgment, that he could defend on the grouftd of the 
invalidity of the judgment? 


Under the above citations and cases appellant is 
clearly in time in his motions to strike; he certainly 
could not be required to move to strike the new or 
amended transcript of February 26, 19311 until it 
was filed in the Supeme Court on that date. ; 

i 

POINT II ! 


A TRANSCRIPT FROM THE MUNICIPAL 
COURT OF A “JUDGMENT FOR PLAINTIFF 


I 
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BY DEFAULT ON VERIFIED COMPLAINT” 
AFTER THE FILING OF PLEA, AFFIDAVIT OF 
DEFENSE, AND ISSUE THEREONfj DOCKET¬ 
ED IN THE SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA IS INVALID AND VOID 
ON THE FACE OF THE RECORD AND SHOULD 
BE STRICKEN FROM THE DOCKET AND 
FILES OF THE SUPREME COURT AS A CLOUD 
ON TITLES. 

Rule 16 of the Municipal Court not only does not 
provide for such a judgment under such circumstan¬ 
ces but on the other hand it prohibits it. That rule 
is the same as the 73rd. Rule of the Supreme Court. 
No other Rule of the Municipal Court provides for 
such judgment, nor is it provided for by the statute. 

Municipal Court Act Sect. 5, (Code p. 523) makes 
a trial and a finding of facts by the Court or ver¬ 
dict by a jury mandatory where there is a plea and 
issue joined as here, and Municipal Court Rule 10 
forbids a judgment on such finding of facts or ver¬ 
dict until after the lapse of four days therefrhm. 

Sect. 5 is as follows: “That if neither par¬ 
ty shall demand a trial by jury, or if the value 
in controversy shall not exceed $20, the case 
may be tried and determined by any judge of 

the court, and his finding upon the facts, 
which may be either general or special, shall 
have the same effect as a verdi’ct of a jury, 
with the same right of either party to take an 
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exception to any ruling of the court, and have 
the same embodied in a bill of exception, as in 
case of a jury trial.” 

I 

| 

Rule 10 is as fallows: “ * * * * j* % 

j 

i 

Judgment shall not be entered until the fifth 
day after verdict, or finding of fact by the 
court, or, if any such motion be made, until 
after the ruling of the court thereon.’;’ 

i 

i 

Mr. Justice Siddons expressed the opinion; that the 
statute and rule prohibited the default judgment and 
that it was invalid: he thought that he could have 
i't amended or could himself amend it (doubtless un¬ 
der Brown vs. Frysinger hereinafter discussed) and 
then suggested the amended transcript be gotten. 

POINT III i 

i 

THE MUNICIPAL COURT HAD NO AUTHOR^ 
ITY OR JURISDICTION TO CHANGE THE RE¬ 
CORD FROM A DEFAULT JUDGMENT TO AN 
EX PARTE JUDGMENT; AND THIS WITHOUT 
NOTICE AFTER 8 YEARS AND AFTER DEATH 
OF PLAINTIFF AND NO REVIVAL. J 

i 

That Court had no authority or jurisdiction to en¬ 
ter an Ex parte judgment on January 4, 1922 or 
at any other time as there was an issue joined. 

i 

Let the Court bear in mind that there are only 
two kinds of judgment authorized by law or rules in 


i 

j 
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the Municipal Court of the District of Columbia; 
viz; 


1. Judgment by default on verified ac¬ 
count under Rule 16, (this was the kind of 
judgment entered in instant case, and it can¬ 
not be changed except to vacate it) 

2. Judgment on a finding of fact or verdict 
on testimony on issue joined, (in a case where 
there is no affidavit under Rule 16, and no is¬ 
sue joined, there likewise has to be a finding 
of fact and after 4 days lapse a judgment.) 
Act sec. 5, Rule 10. 

It is claimed by appellee that when there is no af¬ 
fidavit of merit under Rule 16, and no appearance or 
issue that there is another kind of judgment recog¬ 
nized by the Municipal Court called an 

EX PARTE JUDGMENT where there is no 
affidavit, no appearance and no issue and tes¬ 
timony is heard, and it is not necessary to 
make a finding of fact. 

i 

There is no authority in law or the rules for such 
a proceeding. 

There is no such animal as an ex parte judgment 
where there has been notice. ~ 

Black’s Dictionary defines Ex Parte; “A 
judicial proceeding, order, injunction, etc., is 
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i 

i 

said to be Ex Parte when it is taken or grant¬ 
ed at the instance and for the benefit of one 
party only, and without notice to, or contest¬ 
ation by, any person adversely interested”. 

i 

ThenBlaek quotes from Sweet; “In its more 
usual sense, Ex Parte means that an applica¬ 
tion is made by one party to a proceeding in 
the absence of the other. Thus an ex parte 
injunction is one granted without the opposite 
party having had notice of the application. 
IT WOULD NOT BE CALLED EX PARTE 
IF HE HAD PROPER NOTICE OF IT AND 
CHOSE NOT TO APPEAR AND OPPOSE 

IT”. ! 

| 

This appellant not only had notice but he appear¬ 
ed, pleaded, joined issue, had continuances, and the 
affidavit with his present motion to strike amended 
transcript and Rehear states that Restifo and; his at¬ 
torney were in court at the trial on January 4,1922. 

Corpus Juris cites Black on the definition of Ex 
parte and the decided cases sustain him as | quoted 

above. i j 

: 

l 

i 

Clearly the change of the judgment to Ex parte 
is null and void. 

i 

Applications for Mandamus are often filed in the 
U. S. Supreme Court and in this Court without no¬ 
tice, and they are called Ex Parte but if the; Court 
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then issues a Rule or notice is given, the applications 
thereupon become an action and no longer ex parte. 

Because the Municipal Court may have been en¬ 
tering judgments Ex parte without finding of 
facts where there was no appearance or issue, does 
not justify the practise where the statute does not 
permit it, for this Court has held that practise does 
not overrule the statute, and said in Plumb v. Bate¬ 
man, 2 Apps., 172; 

“But when the validity of such service of 
Process is directly questioned in the suit in 
which it is issued, we cannot regard a 'practice 
of twenty years , if there has been such prac¬ 
tice, as any justification for it” 

Such practice in no issue, no appearance, cases, 
can not validate a judgment ill a case where there 
was appearance, pleas, affidavit and issue, as in the 
case at bar. J 

If the Municipal Court was not barred or without 
jurisdiction by the expiration iof 6 years, the death 
of the plaintiff and lack of notice to defendant, then 

all it could have done was to vacate the default judg¬ 
ment of January 4, 1922 and make a finding of fact 
on the issue joined, and after lapse of 4 days, if nk> 
motion for new trial, enter the judgment as required 
by section 5 of Act and Rule 10. 

• The defendant and counsel were in court at the 
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trial as is shown by affidavit with motion to re-hear, 
and there is nothing to show that he did no^ cross- 
examine the witness, and then raise questions of 
law on the testimony and on the notes offered in evi¬ 
dence ; there is nothing in the statute or rules com¬ 
pelling a defendant who has joined issue to intro¬ 
duce testimony, and his failure to do so does not re¬ 
lieve the court of the mandate of the statute to make 
a finding of fact; if it was being tried before a jury, 
the jury would not be discharged without rendering 
a verdict simply because on the issue defendant did 
not introduce testimony. j 

I 

There are now two judgments of the Municipal 
Court in the Supreme Court and attempted to be put 
in this record, both of which are invalid ahd void, 
and appellee is seeking to have this Court vacate the 
first one and enter the second one; vacate the de¬ 
fault and enter the Ex parte. ! 

i 

I 

Thtl Supreme Court is absolutely without juris¬ 
diction to do so, this Court has held it has no auth¬ 
ority to do so. | 

i 

Counsel for plaintiff lay much stress on Bjrown v. 
Fersinger 43 W.L.R. 56. Where Mr. Justice Stafford 
vacated a judgment of the Municipal Court as to 
one of two against whom it was entered, but it is 

clearly evident that Mr. Justice Stafford uncon¬ 
sciously did so without his attention ' having been 
called to Hopper v. SuppledBEdw. Co., 39 Apps., 596, 
and he in effect overruled that case which was decid- 
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ed some three years prior to Brown v. Fersinger. 

In Hopper v. SuppledHdw. Co. this Court decided 
expressly and distinctly, (and no other point was de¬ 
cided in that ease) that the Supreme Court is entir¬ 
ely without any jurisdiction whatever to vacate a 
judgment of the Municipal Court. 

So long as an invalid judgment is on the docket of 
the Supreme Court the defendant is entitled within 
the twelve years, the life of a valid judgment, to 
move to strike it off; he is not chargeable with de¬ 
lay any time during that 12 years. 

Plaintiff’s judgment in Municipal Court expired 
at the end of six vears, and he contends that docket- 
ing an invalid transcript thereof in thS Supreme 
Court has keptjulive 12 years, so that he can ask to 
amend or have it vacated in th£s Municipal Court as 
well as in this Supreme Court. 

Defendant never had any notice of the docketing 
of the judgment in the Supreme Court, and clearly 
he is not chargeable with undue delay. It is frivo¬ 
lous to contend that an invalid judgment which is a 
cloud on title and will remain so for 12 years can 
not be removed after 6 years. 

Section 6 of Mun. Ct. Act is not just a statute of 
limitation on the life of judgments of that court, it 
is an absolute end as it uses the ■wt>rds“©nfy after 
six years. 
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The judgment is invalid on its face in the Munici¬ 
pal Court, and docketing an invalid transcript of an 
invalid judgment cannot possible extend the, life of 
such judgment beyond the six years, it would seem 
under the principle enunciated in Huysman v.!Even¬ 
ing Star, 12 Apps., 586, which held that the invalid 
entering or attempt to enter an action di’d not stop 
the running of the statute. j 

i 

The entry on January 4, 1922 was not a clerical 
error that can be amended. The Court has no power 
or jurisdiction after the end of the term, or the end 
of 6 years, to change the order. 

j 

i 

The test is whether the court passed upon a ques¬ 
tion, or erroneously passed upon or omitted io pass 
upon it. Bostwick v. Van Vleck 106 Wis. 390; 82 N. 
W. 302; the court in the instant case erroneously 
passed upon the question as to a finding of fa^t and 
entered a judgment that day when it had no power 
or jurisdiction ur^der the statute to render judgment 
then; it exceed* ufs jurisdiction in refusing to!make 
a finding of fact that day, and entering judgment 

after lapse of four days. j 

i 

Wetmore v. K#rrick, 205 U. S. 141, (affirming 25 
Apps. 415 and 26 Apps., 124) quoted frorh Re 
Wight, 134 U. S. at 145 as follows; j 

i 

t 

“A Court has power to order entries of pro¬ 
ceedings had by the court at a previous! term 
to be made nunc pro tunc; but where the court 
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has omitted to make an order which it might 
or ought to have wade, it cannot at a subse¬ 
quent term be made nunc pro tunc ” 

i 

The only power this court had January 4, 1922 on 
the issue joined was to make a finding of fact; it did 
not do so and can not now change that order. 

The opinions in the two decisions of Wetmore v. 
Karrick in the Court of Appeals and the one in the 
U. S. Supreme Court, (with the quotations from the 
briefs set out in the volumes with the opinions) prac¬ 
tically cover all the cases necessary to call to the 
attention of this Court; a careful reading of them 
will constrain this court to the opinion that the Mun¬ 
icipal Court has no power, authority, or jurisdiction, 
to amend the default judgment as it attempted to do, 
nor to now enter any other judgment or finding or 

make any change in the record, and that what was 
done on the 26th., of February 1931 should be strick¬ 
en from the D. C. Supreme Court records. 

Appellant relies on and urges each and every as¬ 
signment of Error and sub-division of each. 

The Motion to Revifefe in name of the Administra^- 
tor should be granted. 

The motion herewith to strike out portions of Rec¬ 
ord in this Court should be allowed. 

This judgment and orders below should be rever- 
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sed with costs and remanded with instructions to 
enter an order striking out the two transcripts of 
the Municipal Court from the docket and files: of the 
Supreme Court because invalid and void, at the cost 
of the Appellee and his Administrator. 

i 

l 

Respectfully submitted, ! 

| 

RAYMOND M. HUDSON 

I 

Attorney for Appellant, j 

| 

Washington, D. C. j 

j 

i 

November 16,1931. | 


i 

i 

i 



i 


i 




COURT OF AF-EA1 C> 
DISTRICT OF COLUMS'A 

Filed 



IN THE 

Court of Appeals;, ©strict of Columbia 

April Term, 1931. 


Xo. 543S. 


Thomas C. Restifo, Appellant , 

vs. 

Louis Hartig 


BRIEF OF APPELLEE. 


Andrew Wilson, 
Attorney for Appellee. 


Pkess of Byeon S. Adams, 'Washington, D. 0. 






SUBJECT INDEX. 

I 

i 

i 

| Page 


Statement of Facts .;. 1 

How Appellant’s indebtedness arose .;. 1 

Appellant’s statement in relation thereto ....{. 2 

Suit filed in Municipal Court, No. 323 Class Aj. 2 

Continuances by Appellant .i. 3 

Examination of plaintiff’s witnesses by Attorney 

for Appellant .i. 3 

Report of said Attorney that Appellant had ilo 

defense.|. 3 

Trial January 4, 1922 . ,j. 3 

Appellant and his Attorney present.j. 3 

Situation explained to Court.j. 3 

Witness sworn and testified as to execution and 
delivery of notes which were received in evi¬ 
dence and filed .i. 3 

Judgment ordered . j. 4 

Clerical mistake by clerk in entering it.L 4 

Memo, by Judge O’Toole .j. 4 

Fi. fa. issued and returned. j. 4 

Judgment filed pursuant to Sec. 29 of Code...l 4 

Fi. fa. issued and returned.j, 4 

Motion to strike papers from files.[ 4 

Certified copy of corrected judgment filed.i 4 

Motion overruled.1 4 

Motion to re-hear .j 5 

Motion to strike .] 5 

Motion overruled .j 5 

Alternative Motion of Appellant . } 5 

Motion overruled to re-hear, etc.,j 5 

Notation of Appeal . ! 5 

Appellant’s Statement erroneous in part. j 5 

No Motion to substitute party plaintiff.i 6 


w i 7 — 

Entire file of Municipal Court at hearing below 
by virtue of a subpoena duces tecum i 9 






























11 


Subject Index Continued. 


ARGUMENT. Page 

No appeal lies from Orders. 9 

February 27, March 20 and April 18, 1931.... 10 

Rule 10 Court of Appeals applied. 10 

Appeal does not lie from order denying a re¬ 
hearing . 11 

No appeal lie^ from refusal to vacate judg¬ 
ment docketed under Sec. 29 of Code. 12 

Nor from a motion to vacate a judgment. 13 

No appeal lies from a consent judgment. 13 

No power to vacate judgment after term. 14 

Effect of premature judgment . 15 

Premature return of ft. fa . 16 

Judgment not ex parte . 16 

Clerical errors . 16-18 

Statutes—Amendment and Jeofails. 17 

Appellant’s Petition for writ of error denied.. 18 

Conclusion. 18 

TABLE OF CASES. 

Barnes v. Fertilizer Co., 130 S. E. 902. 14 

Barth v. Heider, 7 D. C. 71. 16 

Brown v. Fersinger, 43 W. L. R. 56. 17 

Chester v. Morgan, 11 App. D. C. 435. 11 

Clark v. Bradley, 6 App. D. C. 437. 16 

Conboy v. First Nat’1 Bank, 203 U. S. 141. 11 

Dante v. Bagbv, 39 App. D. C. 516. 13 

Dante, Ex Parte, 228 U. S. 429. 10 

Doyle v. D. C., 45 App. D. C. 90. 13 

Duke v. Gilbreath, 10 S. W. (2nd) 412. 14 

Ganss v. Goldenberg, 39 App. D. C. 597. 13 

Hopper v. Supplee Hardware Co., 39 App. D. C. 

596 . 12 

Hutchinson v. Brown, 8 App. D. C. 157. 15 

Insurance C. v. Boon, 95 U. S. 117. 17 

International Bank v. Securities Corp., 59 App. 

D. C. 72 13 

Karnes v. Black, 215 S. W. 191. 14 

Karrick v. "Wetmore, 25 App. 415. 15 


































I 


I 


! 

I 

i 

Subject Index Continued. j iii 

i 

j 

i Page 

Keaeh v. Keack, 290 S. W. 708.j.. 14 

McGowan v. Parish, 237 U. S. 285.L. 14 

Mehler v. Cornwell, 13 App. D. C. 92.L. 16 

Nat’l Bank of Washington v. Restifo, Law 66, 459 16 

Parish v. McGowan, 39 App. D. C. 184.L. 14 

Phillips v. Negley, 117 U. S. 665. r . 15 

Restifo v. Hartig, Original 1773, App. D. C...L 00 

R. L. Polk & Co. v. Smolik, 44 App. D. C. 55.. i. 15 

Seventh St. Savings Bank v. Restifo, Law 66, 667. .16 
Schmidt v. Oregon Mining Co., 40 Pac. 1014.. i. 14 

Sibbald v. United States, 12 Pet. 488... 15 

Swenk v. Nichols, 39 App. D. C. 350.j. 13 

Tillinghast v. Tillinghast, 58 App. D. C. 107.. j. 10 

Tubman v. B. & O. R. R. Co., 20 App. D. C. 54l 13 

Same vs. Same, 190 U. S. 38.j. 13 

U. S. v. Babbitt, 104 U. S. 767 .i. 13 

Van Alstine v. Hartnett, 222 N. W. 363.. 14 

Walter v. B. & O. R. R. Co., 6 App. D. C. 28.. J. 15 

Wetmore v. Karrick, 205 U. S. 141.j. 18 

Wight, In re, 134 U. S. 136.i. 18 
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i 

Thomas C. Restifo, Appellant , 

i 

vs. I 

i 

Louis Hartig 


i 

j 

BRIEF OF APPELLEE. 

I 

i 

i 

i 

■ 

i 

STATEMENT OF FACTS. j 

The appellant Thomas C. Restifo purchased iper- 
chandise from the McClaren Tire and Rubber Com¬ 
pany on or about May 21, 1921, which merchandise 
was delivered to and received by the said Resfifo, 
which merchandise amounted to $510.00. Instead of 
paying cash said Restifo gave two promissory notes. 
The first was for and in the sum of $150.00, payable 
July 21, 1921, and the other was for and in the sum 
of $360.00, payable August 21, 1921. Later, to wit, 
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on or about June 28, 1921, the said Restifo pur¬ 
chased another bill of goods from the same Company, 
which goods were delivered to and received by him, 
amounting to $95.98, and instead of paying cash he 
gave his promissory note therefor dated June 28, 
1921, payable July 9, 1921. The McClaren Tire and 
Rubber Company, in order to get the money for these 
notes, obtained the endorsement of Louis Hartig, 
and on the strength of that endorsement the said 
notes were discounted at the Central Branch of the 
American Security and Trust Company, Seventh 
Street and Massachusetts Avenue, Northwest. 

The said Restifo did not pay said notes nor any 
part thereof at the time they became due, nor at any 
subsequent time. Thereupon the bank required Mr. 
Hartig to pay said notes together with interest and 
protest fees. After paying the bank the full sum of 
the notes with interest and protest fees said Hartig 
placed the notes in the hands of Andrew Wilson for 
collection. Thereupon the latter sent for Mr. Restifo, 
who stated that he had executed and delivered the 
notes for merchandise valued at face of said notes, 
that he had not paid any sum thereon, but that he 
was not at that time able to make payment. 

Thereafter, November 16, 1921, Louis Hartig filed 
an action in the Municipal Court of the District of 
Columbia, the same being No. 323 Class A. He like¬ 
wise filed particulars of demand and attached thereto 
copies of the x>romissory notes sued upon, and filed 
an affidavit in support of his demand. Said Restifo 
was served personally November 19, 1921. The case 
was set for trial for December 7, 1921, and continued 
to December 14, 1921, by said Restifo. December 12, 
1921, the said Restifo filed pleas through George P. 
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Lemm, Esquire, liis Attorney. On December 14,: 1921, 
the case was again continued, at the request of said 
Restifo, to December 28, 1921. On December 28, ■ 1921, 
at the request of said Restifo, the case was again 
continued to January 4, 1922. At each of the times 
the case was set for trial the plaintiff either had bis 
witnesses at the Court House or had them where! they 
could be reached by telephone and be in attendance 
within a few minutes. The Attorney for said Restifo, 
subsequent to the continuance of December 28, 1921, 
requested the Attorney for the plaintiff to permit 
him, the Attorney for the defendant, to examine plain¬ 
tiff’s witnesses prior to the last day set for trial. 
That permission was granted and the Attorney for 
the plaintiff told the Attorney for the defendant he 
might examine said witnesses in the absence oil the 
Attorney for Plaintiff, and later the Attorney! for 
said Restifo reported to the Attorney for the plain¬ 
tiff that he had examined plaintiff’s witnesses and 
that the defendant Restifo had no case; that there¬ 
upon when the case came on for trial January 4, 
1922, this situation was reported to the Court,! the 
defendant Restifo, and his Attorney Mr. Lemm, bbing 
present at the time. Thereupon Andrew "Wilson was 
duly sworn and testified that said Restifo had! ad¬ 
mitted to the witnesses that he had executed and de¬ 
livered said notes for merchandise delivered to iand 
received by the said Restifo, and that said Restifo 
had not paid anything on account thereof; that there¬ 
upon the said notes were offered and received in jevi- 
dence, and were filed. At that time the Judge pre¬ 
siding at the trial gave judgment for $610.20, with 
interest and protest fees. At the same time the Judge 
entered below the pleas the following memo. (R. :6): 


i 
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“Jan. 4/22. 

Mr. Andrew J. Wilson sworn, states that deft, 
admitted to him execution and delivery the notes 
sued upon. 

Mary O’Toole, J.” 

The Clerk, however, in entering up the judgment 
entered it as it appears on page 8 of the Record: 

“1922. 

Jan. 4. Judgment for plaintiff, by default, on 
verified demand,” etc. 

On January 27, 1922, a fi. fa. was issued and the 
marshal returned the same on the same day “No per¬ 
sonal property found whereon to levy.” This was at 
the direction of the Attorney for the plaintiff. There¬ 
upon the said judgment was docketed in the Supreme 
Court of the District of Columbia pursuant to Section 
29 of the Code of Law for the District of Columbia. 
February 1, 1922, a fi. fa. was issued upon said judg¬ 
ment so docketed and on April 6, 1922, the same was 
returned Nulla Bona by the U. S. Marshal. There 
the case rested until early this year. The appellant 
filed a motion to strike papers from the files (R. 9 
and 10). A copy of the motion with the notice was 
served upon the Attorney for appellee on the 11th 
day of February, 1931, though not filed until the day 
noticed for hearing. February 20, 1931, an affidavit 
W’as filed in opposition to the motion to strike papers 
from the file (R. 10, 11, and 12). February 26, 1931, 
a certified copy of the Muncipal Court Judgment was 
filed in the Supreme Court of the District of Colum¬ 
bia showing that on February 24, 1931, an oral mo¬ 
tion to correct the record by changing the judgment 
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by default to a judgment upon ex parte proof was 
granted. On February 27, 1931, the defendant’s mo¬ 
tion filed February 13, 1931, was overruled (R. 13 
and 14). On March 9, 1931, defendant made a piotion 
to rehear (R. 14). The said Restifo at the end of 
said motion filed an affidavit wherein he says 4 ‘that 
on January 4, 1922, when judgment was rendered I 
with my attorney was in Court” (R. 15). (bn the 
same day the defendant filed another motion to I strike 
(R. 15 and 16) and noticed said motion for hearing 
March 20, 1931. At the hearing March 20, 1931, the 
Court overruled his motion to rehear and strike. 

March 25, 1931, the appellant filed “Defendant’s 
Alternative Motion to Rehear or Allow Exceptions 
and Appeal”. This was confined to a rehearing and 
re-consideration of the order of March 20, 1931. (R. 

17) April 17, 1931, Mr. Justice Siddons filed a memo¬ 
randum (R. 18-19). The order overruling |appel- 
lant’s motion to rehear the previous motion to fehear 
was entered and filed April 18, 1931. After! over¬ 
ruling the motion the order recites, “but insofar as 
it may be necessory to allow the defendant an Excep¬ 
tion to the ruling and an appeal to the Court of Ap¬ 
peals, such an exception and such an appeal isj here¬ 
by allowed.” (R. 20) j 

“To the foregoing order, the defendant by his at¬ 
torney of record, in open Court, notes an appeal to 
the Court of Appeals.” 

April 23, 1931, undertaking on Appeal was ap¬ 
proved and filed. (R. 20) 

Appellant’s Statement of the Case is erroneous in 
many particulars. 

Some of the dates appellant gives are vrrong dates. 
The record in the Municipal Court was corrected Feb- 




6 


ruary 24, 1931, (R. 13) and filed in the Supreme Court 
of the District of Columbia February 26, 1931 (R. 
12). Affidavit of Andrew Wilson was filed February 
20th instead of the 10th. (R. 10) 

Appellant in the last paragraph, page 3 of his 
brief, states: 

“Appellant also moved to have Appellee’s Ad¬ 
ministrator substituted as plaintiff below but the 
Court denied this motion.” 

This is untrue. No such motion was made by Ap¬ 
pellant nor by any one in the Court below and no 
action was taken by the court on that subject. 

The following appear to be the only statements in 
relation thereto: 

a. In affidavit of Andrew Wilson as follows: 

“That the Louis Hartig named in the caption 
hereof since the filing of the transcript of record 
departed this life in the District of Columbia 
November 2, 1929, and no one has been substi¬ 
tuted as plaintiff in his stead. Ben C. Hartig is 
Administrator c. t. a., Administration No. 41,158, 
in the Supreme Court of the District of Colum¬ 
bia. 9 9 

b. In first of Appellant’s motions filed March 9, 
1931, to strike certain papers and gives as reason 
therefor: “that the administrator did not apply for 
the order or revive the action in that court” (Munici¬ 
pal Court). (R. 14) 

c. In second of Appellant’s motions filed March 9, 
1931, to strike same papers, and gave as a reason 
therefor: 
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“7. Because the plaintiff has been dead: many 
months, and his Administrator had not revived 
in Municipal Court and did not apply for the 
order to amend the judgment; the Court had no 
jurisdiction to recognize anyone else and its ac¬ 
tion is void and null.” (R. 3.6.) 

i 

i 

i 

None of the above were motions to substitute. 

d. In the assignments of error the appellant hhs the 
following: 

“7. The Court erred in refusing to either jgrant 
or deny the defendant’s motion to revive the ac¬ 
tion in the name of the administrator of the 
plaintiff as the record shows plaintiff had died.” 

The above applies also to the Motion to Revive in 
name of Appellee’s Administrator, page 4 of Appel¬ 
lant’s brief. 

On page 4 of his brief Appellant says he exdepted 
to all the rulings and decisions against him in lower 
Court and the same were allowed. 

Let the truth of this statement be tested by the 

T 

record. The only orders and decisions of the court 
below from which an appeal was noted was the Order 
of April 18, 1931. There were orders entered Febru¬ 
ary 27, and March 20, 1931, but there are no excep¬ 
tions to them. 

The order of February 27, 1931, is as followsj: 

‘ 4 Upon consideration of the motion tiled herein 
by defendant to strike all papers and entries in 
this cause from the files, it is ordered that the 
same be, and it is hereby overruled.” (R. 1^-14) 


i 


i 
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The order of March 20, 1931, is as follows: 

“Upon consideration of the defendant’s motion 
to rehear his motion to strike filed herein, it is 
ordered that said motion be and the same is 
hereby overruled.” (R. 17) 

The order of April 18, 1931, is as follows: 

“Upon consideration of the motion tiled herein 
for a rehearing of the previous motion to re-hear 
the motion to strike papers from tiles, or in the 
alternative to allow an exception to the ruling- 
on said previous motion to re-hear made herein 
on March 20, 1931, and allow an appeal thereon, 
it is ordered that said motion be, and the same is 
hereby overruled, but insofar as it may be neces¬ 
sary to allow the defendant an exception to the 
ruling and an appeal to the Court of Appeals, 
such an exception and such an appeal is hereby 
allowed. 

To the foregoing order, the defendant by his 
attorney of record, in open Court, notes an ap¬ 
peal to the ' Court of Appeals, and the maximum 
of an undertaking for costs is hereby fixed at 
One Hundred Dollars, with leave to deposit Fifty 
Dollars with the Clerk in lieu thereof.” 

This order by implication negatives the fact of any 
exception having been taken to the order of March 
20, 1931, “but insofar as it may be necessary to allow 
the defendant an exception to the ruling and an ap¬ 
peal to the Court of Appeals, such an exception,” it 
is respectfully submitted, is not an exception at all 
unless it be to the order of April 18, 1931. 

The Appellant has included a motion to strike on 
page 4 of his brief. 

The answer is that the entire file of the Municipal 
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Court was before Mr. Justice Siddons, brought to the 
hearing by virtue of a subpoena duces tecum , served 
upon the Clerk of the Municipal Court, and was pre¬ 
sented to the Court and used in the argument. ;There- 
fore it was proper to include so much thereof as 
Attorney for the Appellee deemed proper and the 
papers so desired were a part of the Designation of 
Record by the Appellee filed May 1, 1931, which was 
the third day after Appellant’s Designation of Eecord 
was filed. 

September 9, 1931, Appellant filed a motion in this 
Court to reduce the record, attempting thereby to 
eliminate the matter now asked to be stricken out, 

but the motion was denied September 10, 1931. i 

i 

Appellant’s Motion to Revive. 

j 

It is respectfully submitted that the Appellant 
under the circumstances of this case is not entitled 
in this Court to have his motion granted. The njiotion 
was not made in the lower court as stated. 

i 

ARGUMENT. j 

i 

No Appeal Lies from the Orders of February 27, 
March 20, and April 18, 1931. j 

The appeal, if any, was noted only as to the prder 
of April 18, 1931 (R. 20). I 

In appellant’s assignments of error he says (R. 
20) he “ makes and files the following assignments 
of error to the rulings of the Court in the above 
action on February 27, March 20, and April 18, 1931, 
from which he has appealed, on his appeal tcj the 
Court of Appeals.” 
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Rule 10 of the Court of Appeals provides as fol¬ 
lows : 

“1. No order, judgment, or decree of the Su¬ 
preme Court of the District of Columbia, or of 
any justice thereof, shall be reviewed by the 
Court of Appeals, unless the appeal shall be 
taken within 20 days after the order, judgment, 
or decree complained of shall have been made 
or pronounced.” 

It follows therefore that if an appeal had been 
noted, which was not done, as to the orders of 
February 27 and March 20, 1931, no appeal lies from 
those orders of the Court, because the first notation 
of appeal was made April 18, 1931, and that only 
from the order of that day. 

The last day after the order of February 27, 1931, 
upon which an appeal could have been taken was 
March 23, 1931, the 20th day after the day of said 
order exclusive of Sundays and legal holidays. As 
no appeal was taken therefrom within the time (and 
never was taken) there is no appeal here from that 
order. The last day after the order of March 20, 
1931, upon which an appeal could have been taken 
was April 13, 1931, the 20th day after the day of said 
order, exclusive of Sundays and legal holidays. As 
no appeal was taken within the time (and never 
taken) there is no appeal here from that order. 

Rule 10 of the Court of Appeals is the only rule 
governing the time within which appeals from the 
Supreme Court of the District shall be taken or per¬ 
fected. 

Ex parte Dante, 228 U. S. 429. 

It has the force of law. 

Tillinghast v. Tillinghast, 58 App. D. C. 107. 
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Appeal Does Not Lie from an Order Denying a 

Re-Hearing. j 

The orders of March 20, 1931, and April 1% 1931, 
were upon motions for a re-hearing. Fronj such 
orders no appeal lies. 

In the case of Chester v. Morgan, 11 App. D. C., 
435, 440 the Court said: I 



4 4 The appeal of the complainant from the 
order of May 3, 1897, denying his petition! for a 
rehearing and incidentally for leave to amepd his 
bill of complaint, can not, of course, be enter¬ 
tained. The order is not an appealable order. 
It is well settled law that the matter of rehear¬ 
ing, and of granting or refusing leave to amend, 
is wholly discretionary with the justice who (hears 
the cause, and it is not subject to review in an 
appellate tribunal. ’ ’ 

This has the sanction of the Supreme Court <j>f the 
United States. In Conboy v. First Nat’l. Bank, 203 
U. S. 141, 145, the Chief Justice delivering the opinion 
of the Court said: 

j 

“No appeal lies from orders denying petitions 
for re-hearing, which are addressed to the dis¬ 
cretion of the court and designed to afford jit an 

opportunity to correct its own errors.’’ j 

i 

i 

So in Wylie v. Coxe, 14 Howard 1, 3, in a case from 
this District the Court, by Chief Justice Taney, $aid: 

4 6 the validity of this last appeal must rest alto- 
gether on the refusal to open and re-hear. And, 
as an appeal will not lie from the decision of such 
a motion, the appeal, so far as concerns the order 
on the petition for a re-hearing, and the refusal 


I 

i 


i 

! 

i 
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of the circuit court to grant the same, must be 
dismissed. ” 

No Appeal Lies from a Refusal of the Supreme Court 
of the District of Columbia to Vacate a Judgment 
of the Municipal Court Docketed in the Former 
Court Under Section 29 of the Code. 

In the case of Hopper v. Supplee Hardware Com¬ 
pany, 39 App. D. C., 596, 597, it was said: 

“This judgment, was docketed in said Clerk’s 
office February 21, 1912, and execution at once 
issued thereon. March 20, 1912, appellant filed a 
motion in the supreme court of the District to 
vacate the judgment. This motion was denied 
April 12, 1912, and from that order this appeal 
was prosecuted. 

This is not a judgment of the supreme court 
of the District of Columbia from which an appeal 
lies to this court. It was a judgment of the 
municipal court in a case of which it had juris¬ 
diction, and could have been appealed therefrom 
to the supreme court of the District within six 
days, as provided in sec. 29 of the Code. This 
time having expired before the judgment was 
docketed in the office of the clerk of the supreme 
court of the District, the judgment became final. 

The supreme court of the District had no 
power, on motion, to vacate the judgment of the 
municipal court; consequently, no appeal from 
its refusal to grant the motion can be entertained 
by this court.’’ 







13 


I 

i 
i 

An Appeal Does Not Lie from an Order Denying a 
Motion to Vacate a Judgment. The Appeal 
Should Be from the Judgment Itself. 

Dante v. Bagby, 39 App. D. C. 516 j 
Swenk v. Nichols, 39 App. D. C. 350 I 
Tubman v. B. & 0. R. R., 20 App. D. C. 541 
Same, 190 U. S. 38 j 

Conboy v. First Nat’l Bank, 203 U. S. 145; 
International Bank v. Securities Corporation, 
59 App. D. C. 72 ! 

Doyle v. D. C., 45 App. D. C. 90 

i 

i 

No Appeal Lies from a Consent Judgment. 

The judgment entered in the Municipal Court 
January 4, 1922, was in effect a consent judgtnent. 
After four continuances by the defendant his ithen 
Attorney by permission conferred with the plaintiff’s 
witnesses at the bank, he conferred with them! and 
reported he had concluded there was no defense to 
the action. (R. 11) The defendant and his ithen 
Attorney were present in Court January 4, 1922, 

i 

when the judgment was taken, an explanation of the 
then situation was made to the Court. One witness 
went on the stand, proved the essential facts and filed 
the notes—no objection was made by defendant or 
his Attorney and in ' their presence judgment jwas 
ordered. That in itself was a waiver of any irregu¬ 
larities. | 

i 

i 

Ganss v. Goldenberg, 39 App. D. C. 597. 

i 

In the latter case the Court quoted from U. £}. v. 
Babbitt, 104 U. S. 767, as follows: 

j 

1 

i 

. i 

i 

i 

i 

i 

; 

i 

j 

J 

j 

j 

i 

i 



14 


“When a decree was rendered by consent, no 
errors would be considered here on an appeal, 
which were in law waived by such a consent.’’ 

One consenting to a final judgment or decree in a 
court having jurisdiction of the subject matter will 
not be heard to complain of error therein on appeal 
or writ of error. 

Parish v. McGowan, 39 App. D. C., 184. 

McGowan v. Parish, 237 U. S. 285, 295. 


A consent judgment is so binding as to be abso¬ 
lutely conclusive 1 upon the consenting parties, and it 

can neither be amended nor in anv wav varied with- 

* * 

out a like consent, nor can it be reheard, appealed 
from, or reviewed upon a writ of error. 

Schmidt v. Oregon etc. Mining Co., 40 Pac. 
1014, 2S0 Ore. 9, 28. 

Van Alstine v. Hartnett, 222 N. W. 363. 

A consent operates as a waiver of all defects or 
irregularities to judgment except to jurisdiction. 

Duke v. Gilbreath, 10 S. W. (2nd) 412. 

The Court is without power to open or modify a 
consent judgment except for fraud or mistake. 

Reach v. Reach, 290 S. W. 708, 711. 

Rarnes v. Black, 215 S. W. 191, 193. 

Barnes v. Fertilizer Co., 130 S. E. 902, 911. 

No Power to Vacate Judgment, After Term. 

The Supreme Court of the District of Columbia had 
no power to vacate the judgment of January 4, 1922. 
It was more than nine years before the attack was 
made upon it. 




! 


i 

i 


In R. L. Polk & Co. v. Smolik, 44 App. D. C., 55, 59, 

i 

where a motion had been granted in court below to 
re-instate a cause after the term at which it was 
dismissed, this court said: j 

i 

“It was an error to grant the motion.- ‘No 
principle is better settled, or of more universal 
application, that no court can reverse or annul its 
own final decrees or judgments for errors of fact 
or law after the term in which they have! been 
rendered, unless for clerical mistakes; * * * or 
to reinstate a cause dismissed by mistake. * Sib- 
bald v. United States, 12 Pet. 488-492, 9 L. ed. 
1167-1169; Phillips v. Negley, 117 U. S. 665-674, 
29 L. ed. 1013-1015, 6 Sup. Ct. Rep. 901; Karrick 
v. Wetmore, 25 App. D. C. 415-426; s. c. 205 U. S. 
141-150, 51 L. ed. 745-748, 27 Sup. Ct. Rep.| 434. 

It was error to grant the motion vacating the 
judgment after the lapse of the term, and the 
order to that effect is reversed, with costs,! and 
the cause remanded with direction to set aside 

the order vacating the former judgment.’’ ; 

i 

i 

Effect of Premature Judgment. 

As the defendant consented to the judgment Janu¬ 
ary 4, 1922, no appeal could lie therefrom and it! was 
properly entered that day. If, however, the bntry 
of judgment was premature that did not make it void 
but it became effective as soon as the time for appeal 
elapsed. j 

i 

Walter v. B. & O. Railroad Co., 6 App. D. Cj. 28. 

| 

In Hutchinson v. Brown, 8 App. D. C. 157, 162, 
where a judgment had been entered on the day of 
the verdict of the jury contrary to the law and I the 
rules it was nevertheless upheld. j 
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Premature Return on Fi. Fa. 

Return of “nulla bona” is valid notwithstanding it 

is before the return day. 

•/ 

In Barth v. Heider, 7 D. C. 71, 75, it was said this 
was a matter wholly between the Marshal and the 
creditor, and the debtor has nothing to do with it, 
and it may be returned at any time before the return 
day. 

See also 

Mehler v. Cornwell, 13 App. 1). C. 92. 

Clark v. Bradley, 6 App. 1). C. 437, 448. 

The appellant herein through the same Attorney 
made the same contention in the matter of the return 
being made at once upon direction of creditor’s At- 
torney and was overruled by Mr. Justice Stafford 
March 20, 1931, in the Supreme Court of the District 
of Columbia in two cases: 

National Bank of Washington v. Restifo, At 
Law 66, 459. 

Seventh St. Savings Bank v. Restifo, At Law 
66, 667. 

Judgment Not Ex Parte. 

This judgment was not an ex parte judgment but 
it is a judgment upon proof on behalf of plaintiff the 
appellant-defendant and his then Attorney standing 
by and consenting thereto. The Court gave the 
judgment which was a judicial act. The clerk en¬ 
tered a minute of it which was a ministerial act. The 
clerk made a clerical error. 

Clerical errors may be corrected at any time, either 
in the trial court or in the court to which the case was 
removed, and each have the right and the power to 
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make the record conform to the fact as it was found 
to be. 

The various statutes relating to amendments! and 
jeofails are collected in the Code of Law for thei Dis¬ 
trict of Columbia Complete to March 4, 1929; begin¬ 
ning on page 323, Sec. 64 and including Sec. 78. j The 
first of these acts was passed in 1340. Later the! sub¬ 
stance of all was included in one. 

i 

The most important in this case is the Act of 16 
and 17 Car. 2 c. 8 sec. 1 (1664). Among the provi¬ 
sions in this language: 

i 

i 

“but that all such omissions, variances, defects, 
and all other matters of like nature, not being 
against the right of the matter of the suit,' nor 
whereby the issue or trial are altered, shall be 
amended by the justices or other judges of! the 
courts where such judgments are or shall be 
given, or whereunto the record is or shall be re¬ 
moved by writ of error/’ j 

The case of Brown v. Fersinger, 43 W. L. R. 56^ di¬ 
rectly holds that a clerical error in the Municipal 
Court may be amended in that Court or in the I Su¬ 
preme Court of the District of Columbia when j the 
case reaches the latter court. 

In Insurance Co. v. Boon, 95 U. S. 117, 125,1 the 

Court said: j 

i 

i 

“It is familiar doctrine that courts always have 
jurisdiction over their records to make them con¬ 
form to what was actually done at the time.;’ 

i 

In Woodward v. Brown, 13 Peters 1, where a cleri- 

7 7 i 

cal error had been made by the clerk in the Court 
below, it was held the Supreme Court of the United 

i 

i 

i 
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States had authority to allow a correction of the 
record. 

Reference may properly be made to: 

Wetmore v. Karrick, 205 U. S. 141, and 

In re Wight, 134 U. S. 136. 

The question is concisely stated in Section 38 of 
Freeman on Judgments as follows: 

“The rendition of a judgment is a judicial act; 
its entry upon the record is merely ministerial 
The^entry may express more or less than 
was directed'by the court, or it may be neglected 
altogetherJ '.yet in neither of these cases is the 
judgment'bf' the court any less its judgment than 
though 1 it were accurately entered. * * * That 
which the court performs judicially, or orders 
to be performed, is not to be avoided by the ac¬ 
tion or want of action of the judges or other offi¬ 
cers of the court in their ministerial capacity. ” 

Appellant’s Petition for Writ of Error to the Mu¬ 
nicipal Court, Original 1773 in this Court, was tiled 
herein to obtain a review of the proceedings in the 
same action No. A-323 in the Municipal Court. The 
relief sought was in substance the same as now 
sought by him. 

On April li, 1931, his petition was denied by this 
Court. 

CONCLUSION. 

It is therefore respectfully submitted that the ap¬ 
peal herein should either be dismissed, or in the al¬ 
ternative the action of the lower court should be 
affirmed. 

Respectfully submitted, 

Andkew Wilson, 
Attorney for Appellee . 





